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Proposed Intervenor the Sergeants Benevolent Assmti(the “SBA”)
hereby opposes the Motion of the City of New Ydtie(“City”) for Limited
Remand to the District Court for the Purpose ofl&sipg a Resolution.

PRELIMINARY STATEMENT

The proposed “resolution” of the City and Plairgitfould effectively
terminate this appeal. All of the parties’ pubkpresentations regarding the
alleged resolution suggest that the City has siraghged to concede liability on
behalf of the New York Police Department (the “NY®Bnd its officers,
including SBA members, as found by the District @oto implement the
remedies ordered by the District Court; and tacplish any right to challenge the
District Judge’s rulings on appeal. The City, ffeet, seeks to abandon the
appeal, which would leave in force the two gro$lsiwed Opinions—the
preordained end result of trial proceedings thaewainted from start to finish by
the appearance of partiality by the District Judgéehalf of Plaintiffs—in a case
where the plaintiffs lacked standing to seek infiugcrelief.

Although this Court’s November 25, 2013 Order camgéated remand to
the District Court for the purpose of “exploringesolution,” the City and
Plaintiffs have made clear that the purpose oféggested remand m®t to
explore a resolution, but simply to seek court appl of an agreement already

reached; one that entails no compromise by Plésrarid effectively gives the
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District Judge’s challenged rulings the full andéli force of law. The District
Court’s erroneous Opinions should be reviewed /@ourt, and the City and
Plaintiffs should not be permitted to avoid reviemd reversal of the Opinions.

The SBA has been and remains prepared to filedoefthe merits in this
appeal, and has sought intervention for that pap8geDkt. No. 448. This Court
should therefore deny the request for a limitedaredn allow the appeal to proceed
on the merits, and grant the SBA’s motion to inée®. In the alternative, this
Court should vacate the District Court’s Opinionsl aelated Orders as part of any
remand. The Court should also, in any event, gren6BA’s motion to intervene
or, at a minimum, make clear to the District Cdhét it may consider the SBA’s
still-pending motion to intervene below.

BACKGROUND
After eight years of litigation, on August 12, 2018e District Court issued

two Opinions regarding the claims of Plaintiffs-Agblees (“Plaintiffs”) that they
and similarly situated individuals were subjectedstop, question, and frisk”
encounters initiated by NYPD officers that violated Fourth and Fourteenth
Amendments of the United States Constitution. €hiecisions were wrong. The
District Court misconstrued applicable burdensrobp, misapplied Fourth

Amendment jurisprudence, applied a Fourteenth Ammemd theory that Plaintiffs



Case: 13-3088 Document: 466 Page:8 02/07/2014 1152565 25

never even presented, and accepted evidence tBahsudficient as a matter of
fact and law to prove Plaintiffs’ claims.

Following the issuance of the two Opinions, thenyomal-candidate Bill de
Blasio engaged in “a relentless critique of the PNDYs] stop-and-frisk tactics.”
He promised that he would drop the City’s appedhefOpinions “on Day 1” of
his administratiorf. Candidate de Blasio also filed papers in thisr€iouhis
capacity as Public Advocate in support of Plaistdhd in opposition to the City’s
motion to stay the remedial proceedings in ther@is€Court. SeeDkt. Nos. 175,
205. After Mr. de Blasio was elected Mayor of Qigy, he stated unequivocally,
“We will drop the appeal on the stop-and-frisk gdmecause we think the judge
was right about the reforms that we need to make.”

On January 30, 2014, the City, under Mayor de Blasidministration, filed
the instant motion seeking “a limited remand far gurpose of exploring a
resolution.” Dkt. No. 459. On the same date,Gitg and the Plaintiffs
announced publicly that they had resolved all airRiffs’ claims in an agreement

under which the City promised to implement allled District Judge’s ordered

! Michael Barbarol_uck and a Shrewd Strategy Fueled de Blasio’s AsorriN.Y. Times, Sept.
10, 2013.

% SeeKate Taylor and Joseph Goldstelrespite Stance, de Blasio, if Elected, Could Find a
Police Monitor IntrusiveN.Y. Times, Nov. 1, 2013.

% Annie CorrealDe Blasio Names City’s Top Lawyer, Appearing tam8ig Further Shift in
Policy, N.Y. Times, Dec. 29, 2013 (quoting Mayor de Bbésistatements at press conference to
introduce new City Corporation Counsel).
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reforms to NYPD practices and not to challengeeeitif her Opinions on appeal.
While the SBA has not reviewed any written agreemieetween the City and
Plaintiffs and was not included in the negotiatipublic statements made by
Mayor de Blasio and the Center for Constitutiong®s indicate that the only
limitation to be placed on any of the District Cégireforms is that the monitor
ordered by the District Judge’s Remedies Opinidhserve for a term of three
years® Even that limitation is apparently conditionedtba City achieving
substantial compliance with all of the District det ordered reforms (to be set
forth in a consent decree alluded to by the Citighiw three year$. Based on the
public representations of the parties, the Citgguest for a remand to explore a
resolution appears to be, in reality, an attemplrap this appeal.

The SBA is the nation’s largest superior officemson, and its fifth largest

police union. The SBA’s membership consists ofrapinately 13,000 active and

* SeeBenjamin Weiser and Joseph Goldstéiayor Says New York City Will Settle Suits on
Stop-and-Frisk TactigsN.Y. Times, Jan. 30, 2014.

® The City represented to the SBA that there was/eba written agreement and directed the
SBA to the City’s press release.

® SeeWeiser and Goldsteisupran.4 ((“Mr. de Blasio said that as part of the reyreement,

the monitor’s role would be limited to three yeacsntingent upon us meeting our
obligations.”).

" SeePress Release, New York Citiayor de Blasio Announces Agreement in Landmang-Sto
And-Frisk CasdJan. 30, 2014 ) (on file with author) (“Both ttigy’s law department and the
plaintiffs have agreed to recommend to the Distiourt that the monitor supervision will have
oversight for three years, on the condition thatMYPD is in substantial compliance with the
decree.”); Press Release, Center for ConstitutiBigiits,City of New York and Center for
Constitutional Rights Announce Agreement in Landn&top and Frisk Cagdan. 30, 2014) (on
file with author) (“Under the agreement, the monitdll serve a term of three years, conditional
on the City substantially complying with the remesjiand the parties will begin the process for
stakeholder input as soon as the paperwork is cetetpl’).

4
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retired NYPD sergeants, and it is recognized byQitg as the sole and exclusive
bargaining representative for all NYPD sergeaiispart because it has been clear
for some time that the City may seek to drop thigeal, the SBA timely sought to
intervene in this matter at every level to proteetinterests of its members by
ensuring that the deeply flawed District Court Qs received a review on their
merits. SeeFloyd v. City of New Yorks.D.N.Y., No. 08 Civ. 1034, Dkt. Nos. 387,
388; Dkt. No. 283. To that end, on September 0132the SBA timely moved to
intervene at the district court level, and simuttausly filed a timely Notice of
Appeal. See Floyd Dkt. Nos. 387, 388. On October 31, 2013, thisi€ssued
an Order staying all proceedings in the Districu@oSeeDkt. No. 247. That
Order also directed the removal of the Districtgiiéfom the proceedings below
and the reassignment of the case to a differegigjuand stated (in part):
Upon review of the record in these cases, we cdedhat the District
Judge ran afoul of the Code of Conduct for Unitéates Judges, Canon 2
(“A judge should avoid impropriety and the appeaeaaf impropriety in all
activities.”); see also Canon 3(C)(1) (“A judge Khthsqualify himself or
herself in a proceeding in which the judge’s imiadity might reasonably be
guestioned . . . .”), and that the appearance ptitrality surrounding this
litigation was compromised by the District Judgegroper application of
the Court’s “related case rule,” see Transfer ofafeel Cases, S.D.N.Y. &
E.D.N.Y. Local Rule 13(a), and by a series of madtarviews and public
statements purporting to respond publicly to astit of the District Court.
Dkt. No. 246.
On November 12, 2013, in light of this Court’s Qrd&aying all

proceedings in the district court, the SBA movedhtervene directly in these
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appellate proceedings. Dkt. No. 283. On Noven2be2013, this Court issued an
Order that the SBA’s motion (as well as that of@ug of other police unions
seeking intervention, which was filed on Novembge2@13) be “held in abeyance
pending further order of the court.” Dkt. No. 33Bhe purpose of that Order, as
this Court stated, was “[tjo maintain and faciktdlhe possibility that the parties
might request the opportunity to return to the estCourt for the purpose of
exploring a resolution.1d.

As discussed above, on January 30, 2014, the K&at/d motion for “a
limited remand for the purpose of exploring a raBoh,” which, from the parties’
public statements regarding the resolution, appedrs an attempt to drop the
appeal. This Court then ordered the proposedviaters to respond to that
motion. As a result, the SBA respectfully subrtiiis opposition.

ARGUMENT

Mayor de Blasio has fulfilled his campaign prontisetop pursuing this
appeal, under the guise of a “resolution.” Fromplblic representations of the
parties, it appears that the resolution is tha@ig has effectively abandoned the
appeal, conceded to Plaintiffs the liability of gy and NYPD police officers,
adopted and accepted all of the District Judgdiags, and essentially committed

to implement all of her ordered reforms—over thgotions and without the
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participation or input of the SBA or the other peliunions that have sought to
intervene both in this appeal and in the lower-toemedial proceedings.

This Court should deny the City’s motion and allibws appeal to proceed.
If this Court grants the City’s motion, howeversliitould also vacate the Opinions
and the accompanying Orders, which could no losgere any purpose in the
context of a negotiated consent decree and wesetad by (at least) the
appearance of partiality. In any event, the SBKsdbkat this Court grant its
motion to intervene before any remand of this mattehe District Court. In the
alternative, the SBA respectfully submits that Beurt should include in any
remand order an express provision permitting te&idt court to decide the SBA’s
motion to intervene in the district court, whiclm@&ns pending but is stayed
pursuant to this Court’s Order dated October 31320

l. This Appeal Should Proceed on the Merits and the Got Should Grant
the SBA’s Motion to Intervene.

The SBA opposes the City’s motion for a limited eerd. The parties’
public statements about the resolution suggesitthratolves the City admitting
liability as stated in the Liability Opinion andlsuitting to the reforms from the
Remedies Opinion. That, in effect, is abandonrbgrihe City of the appeal.

The SBA should be made a party to this appeal ablerthis Court to
engage in a full review of the Opinions on the tseriThe SBA has been and

remains ready, willing, and able to submit briefargl prosecute this appeal to a



Case: 13-3088 Document: 466 Page: 13  02/07/2014 1152565 25

final conclusion. The SBA’'s members, who were agithe most harshly
criticized individual NYPD officers mentioned ingl©Opinions and whose
collective bargaining rights will be affected byetimposition of the remedies
outlined, deserve the opportunity to defend andicate themselves through this
appeal and have met the standard for intervention.

The Opinions should not be permitted to stand. Dis¢rict Court failed at
almost every turn in this litigation, including dgcision at the outset to direct the
plaintiffs’ attorney to mark the case as relatedre of the District Judge’s cases
(which was no longer pending), its incorrect cezdifion of the class, and its final
Opinions, which are erroneous in numerous respects.

First, as a threshold matter, Plaintiffs lackeah@iag to seek injunctive
relief in this case. The harm they alleged—couastihal violations in past
encounters with NYPD officers—did not establislealistic threat that any such
violations would occur again in the future. Theref their request for injunctive
relief did not present a case or controversy uidecle Il of the United States
Constitution. City of Los Angeles v. Lyon$61 U.S. 95, 105-07 (1983).

Second, the Opinion violates due process becaedgigirict Judge'’s
conduct before, during, and after trial createdgpearance of partiality. In failing

to recuse herself, the District Judge violated 28.0. § 455(a), which warrants
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vacatur or reversal of the Opinionksiljeberg v. Health Servs. Acquisition Corp.
486 U.S. 847, 862 (1988).

Third, the District Court erred in certifying thisatter as a class action
because Plaintiffs’ entire case rested on clairasdhle highly individualized and
impossible to resolve en masseee Wal-Mart Stores, Inc. v. Duké&81 S. Ct.
2541, 2551 (2011) (holding that a question allegedmmon to a class must be
such that “determination of its truth or falsitylwesolve an issue that is central to
the validity of each one of the claims in one s&pk

Fourth, the District Court issued two remarkabiwfed Opinions. For
example, in the Liability Opinion, the District Goumproperly allocated the
burden of proof under 42 U.S.C. 8§ 1983 by forcimg City to establish the
constitutionality of over four million stops, raththan requiring Plaintiffs to
establish their unconstitutionalityseeRuggiero v. Krzeminsk®28 F.2d 558, 563
(2d Cir. 1991) (holding that allocating burden obqf to plaintiff in Section 1983
action is “in accordance with established prin@meverning civil trials.”). On
the basis of this incorrect analysis, the Dist@iourt erroneously found that the
City’s police officers had violated the Fourth Andement through a widespread
practice of conducting stops without reasonablgisiem. For almost all of the
stops it reviewed, the District Court relied solahyd improperly on UF-250 forms,

which are filled out by individual officers afteaeh “stop and frisk” procedure is
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carried out, and did not consider officer testimang other factors to ascertain the
totality of the circumstances for the stop or frislquestion. Moreover, the

District Court made false assumptions when intéimpgehe data from those forms,
such as assuming that the absence of narrativi¢ oletine form meant that the
police action was unconstitutional.

Likewise, the District Court wrongly found that NDRstop, question, and
frisk practices violated the Fourteenth Amendmbased on its novel “indirect
racial profiling” theory. The District Court erreausly hinged that finding on the
testimony of asingleunnamed class member whose lack of credibility was
established at trial. (Liab. Op. 86-86.) Moreqgyke District Court’'s conclusion
failed to recognize that the applicable law recgimgentionaldiscrimination.
Ashcroft v. Igbal556 U.S. 662, 676-77 (2009).

These erroneous findings were based on a purpstaédtical analysis by
Plaintiffs’ expert, Jeffrey Fagan, that failed mnsider suspect description data,
the most important driver of implementation of #tep, question, and frisk policy.
In addition to the fact that this analysis did fibthe subclass that Plaintiffs
themselves defined and that was certified, Pldésndid not dispute that members
of minority groups were stopped in close correlato criminal suspect

description data culled from reports made by membéthe public—hotbased on

10
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any stereotypes allegedly embraced by the Citye District Court erred by
disregarding suspect description data and relymgagan’s flawed analysis.

The District Court also erred in subjecting the NDrte liability based on
purported deliberate indifference to its constanél obligations pursuant to
Monell v. New York City Department of Social Sexgid36 U.S. 658 (1978).
Plaintiffs failed to meet the “rigorous standardstjuired to establish such liability
and the District Court committed an error of lawdetermining that the NYPD
was deliberately indifferent to the constitutionghts of citizens in the City.
Connick v. Thompseri31 S. Ct. 1350, 1360 (2011) (“Deliberate indifece is a
stringentstandard of fault, requiring proof that a munitipetor disregarded a
known or obvious consequence of his action.” (emsghadded))Bd. of County
Comm’rs v. Brown520 U.S. 397, 405 (1997) (citations omitted).

Finally, the SBA meets all requirements for intert¥en as of right or, in the
alternative, permissive intervention. It has dir@cotectable interests in this
matter that will be impaired if it is not grantedrty status, not least of which are
its collective bargaining rightsSeeDkt. No. And, to the extent that the City ever
adequately represented the SBA's interests, iardytdoes not now that it has
decided to abandon the appe8ke, e.g.Yniguez v. State of Arizon@39 F.2d
727, 738 (9th Cir. 1991) (“[N]o representation ditnges inadequate

representation.”); 7C Charles Alan Wright & ArtHr Miller, FEDERAL PRACTICE

11
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AND PROCEDURES 1909 (3d ed. 2013) (“An interest that is not esgnted is surely
not adequately represented and intervention musaliteed.”).

I. In the Alternative, the District Court’s Opinions Should be Vacated
Prior to Any Remand.

In the alternative, this Court should vacate th&tfint Court’s Opinions
because they will become moot or because they tagred by the District
Judge’s appearance of partiality. If this Counmamds without vacating the
Opinions, then it should direct the District Cotarido so.

A.  The Appeal Will Become Moot and the Opinions Shouldbe
Vacated.

The City’s voluntary decision to comply with thesttict court’'s Remedies
Opinion and forgo prosecution of the appeal willanthe appeal and this Court
should vacate the Opinions. The interests of iiyer®w appear to be fully
aligned with those of the Plaintiffs and the Cipparently intends to accept all of
the District Judge’s prescribed reforms. Therefthve dispute between the City
and Plaintiffs on appeal appears moot.

This Court has authority to vacate “any judgmentrde, or order of a court
lawfully brought before it for review.” 28 U.S.€.2106. And such a disposition
IS appropriate in some circumstances “when theanagcomes moot on appeal.”
Associated Gen. Contractors of Conn., Inc. v. Gitiew Haver41 F.3d 62, 67

(2d Cir. 1994). Of course, vacatur is not requindtbre mootness results from a

12
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voluntary settlement reached by the partidsS. Bancorp Mortg. Co. v. Bonner
Mall P’ship, 513 U.S. 18 (1994). In such cases, a court mage an equitable
determination whether “exceptional circumstangestify vacating the lower
court's decisionU.S. Bancorp513 U.S. at 29. However, this case is analogous
to Haley v. Patakiwhere this Court vacated a preliminary injunctiomappeal
when the government, the enjoined party, agreadbicie by the injunction’s
terms. 60 F.3d 137, 142 (2d Cir. 1995). As désdriby the City and Plaintiffs,
the resolution reached is not a settlement, batgreement by the City to abide by
the District Judge’s Order granting injunctive e¢éland, therefore, it is akin to the
government’s “voluntary compliance” with an injuret that was at issue in
Haley. 60 F.3d at 142. And, in any event, “exceptiariadumstances” as
contemplated ifBancorpexist here, where the termination of the appeal has
resulted solely from a change of mayoral administing and a corresponding shift
in political views and otherwise would leave inqaadeeply flawed Opinions
purporting to make rulings on constitutional grosiaehd impacting the livelihood
of SBA members.

Vacatur is particularly appropriate here becausgdpinions ultimately will
be supplanted by a court-approved consent de€ebaborative remedial
proceedings—Iike those that would take place inQlsgrict Court if the City’s

motion for remand were granted—nearly always reautconsent decree among

13
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the parties, not a judicial opinion on liability amedies. In fact, court-approved
consent decrees entered in this context routimelyyde no-admission-of-liability
clauses expressly providing that the consent dexaerot be construed as an
admission that either party engaged in any wromugfbiAs a result, there is no
need for the Opinions here and vacatur is apprEpria

B. Vacatur Is Warranted Because the District Judge’s Etrajudicial
and Judicial Conduct Violated Due Process.

The Opinions should be vacated for the additioeaton that the District
Judge’s conduct before, during, and after triahted an appearance of partiality,
in violation of due process. This Court previoustynsidered the City’'s motion to
vacate the Opinions based on the District Judg@esptocess violations and
denied that motion without prejudice to considerats part of the appeal on the
merits or any application for remand to the Dist@ourt for the purpose of
exploring a resolution. Any remand order here &hmclude vacatur.

As this Court has ruled, the extrajudicial condefdhe District Judge in the

proceedings below, including her statements to neesbf the press, created at

8 See, e.g.Consent Decree idnited States v. City of New Orlear#s12-CV-01924, Dkt. No. 2-
1 (E.D. La. July 24, 2012) (“Nothing in this Agreem, the United States’ Complaint, or the
negotiation process shall be construed as an amissevidence of liability under any federal,
state, or municipal law including, but not limite] 42 U.S.C. § 1983. Nor is the City’s entry
into this Agreement an admission by the City, NOBDany officer or employee of either entity,
that they have engaged in any unconstitutionaigal, or otherwise improper activities or
conduct.”); Stipulation of Settlement Daniels v. City of New Yoyk:99-CV-01695, Dkt. No.
152 (S.D.N.Y. Jan. 19, 2004) (“This Stipulation do®t and shall not be deemed to constitute
any admission by the defendants as to the valatigccuracy of any of the allegations,
assertions, or claims made by plaintiffs... This Sagon does not constitute an admission,
adjudication, or finding on the merits of the ab@aptioned action.”).
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least the appearance of partiali§eeDkt. Nos. 246, 306. So, too, did her
lopsided and erroneous rulings. In an appropaase like this one, where a judge
exhibits extrajudicial bias coupled with questioleadicts during the litigation,
vacatur is an available remed8ee In re IBM Corp45 F.3d 641, 644 (2d Cir.
1995) (granting mandamus of district court judgeratonsideration of judicial
and extrajudicial bias, including newspaper intews);see also Liteky v. United
States510 U.S. 540, 555 (1994) (noting that ultimatguimy is whether
circumstances create objectively reasonable basguestioning judge’s
impartiality by reflecting “a deep-seated favorti®r antagonism that would make
fair judgment impossible”).

A judge shall disqualify herself “in any proceedingwvhich [her]
impartiality might reasonably be questioned.” 2&IC. § 455(a). A violation of
8 455 may result in vacatuLiljeberg, 486 U.S. at 862. In determining whether
such a remedy is warranted, “it is appropriateaiosader the risk of injustice to the
parties in the particular case, the risk that teia of relief will produce injustice
in other cases, and the risk of undermining thdigslconfidence in the judicial
process.”ld. at 864. Such risk exists when the appearancartigfity is
“egregious.”In re Bergeron636 F.3d 882, 884 (7th Cir. 2011).

The District Court’s violation of § 455 was egregso it worked a serious

Injustice on the SBA in the form of unsupportedusations that such members
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violated the Constitution that they have sworngbald, and it has undermined
public confidence in the integrity of the judiciaridy expressly encouraging
counsel in another case before her to file the ¢aimpn Floyd, and then
funnelingFloyd onto her docket by treating it as a case that welated” to the
earlier, then-closed case, the District Judge appea engineer the pro-Plaintiffs
result ofFloyd from the very outset.

The District Judge’s comments to the media angthic at the end of the
case confirmed her apparent partiality in favoP@intiffs and against the City. In
those comments, which appeared in news storiesfispdyg addressed to the stop-
and-frisk litigation then pending before her, thistbict Judge described herself as
“not afraid to rule against the governmehtThe District Judge also responded
publicly to a study regarding her rulings, whiclowled that she had ruled against
law enforcement in 60% of the cases in which sliephdblished a written
decision—double the rate of the next-highest junig¢he list, whose percentage
was 309"

The District Judge’s rulings during the coursehaf litigation further
reflected her apparent partiality. For examplegddition to her erroneous

determinations regarding Plaintiffs’ Fourth and Feanth Amendment claims,

° SeelJeffrey ToobinA Judge Takes on Stop-and-Fridke New Yorker, May 27, 2013.
19 Seel arry NeumeisterlNY “Frisk” Judge Calls Criticism “Below-the-Belt Associated Press,
May 19, 2013.
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discussed in Sectiondupra the District Judge also ordered a highly irregand
suggestive in-court “show-up” procedure for onéhaf Plaintiffs to identify the
officers who had purportedly stopped him, evenrdfeefailed to pick them out of
a photo array, and forbade a police officer frostitging to explain the procedures
he followed during stops. The District Judge aisproperly prevented the City
from introducing evidence that was highly relevianPlaintiffs’ equal protection
claims, including the effectivenessédrry stops in combating crime, the racial
diversity of the police force, and the City’s etfoto implement recommendations
made by the highly regarded RAND Corporation.

Moreover, throughout the Opinions, the Districtgedmpugned the
character of NYPD officers who have devoted thareers—and risked their
safety and their lives—to protect the citizens efiANYork. Despite the District
Judge’s statement that she “respect[s] that poliieers have chosen a profession
of public service involving dangers and challengéh few parallels in civilian
life” (Liab. Op. 13), her numerous derogatory stegats about the police—many
wholly unsupported by the record—suggest otherwilge District Judge found
that the NYPD was influenced by “unconscious rasias” in conductingerry
stops (Liab. Op. 44-45); and that the City andpbkce oversaw and carried out a
“stop and frisk” policy that amounted to “indiraeicial profiling” (Liab. Op. 61).

In addition to these general findings, the Distiatige repeatedly questioned the
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motives and integrity of the City’s police forcaciuding (1) her implicit
comparison of the City’s practices to “preventieteahtion or coerced
confessions” (Liab. Op. 2); (2) her citation to sms outside the record, including
the Trayvon Martin case and a quote by Presideantbabout his experiences
growing up in the United States; and (3) her refeeeto a recent request for
information on the City’s stop and frisk policieg the UN Human Rights
Committee, which purportedly demonstrated thatit®oof racial bias in NYPD
stops has continued since the close of discovéigh( Op. 189 n. 774). Such
apparent bias, which can be found throughout tlstridi Judge’s Opinions,
unguestionably creates the appearance that thedD{Sourt proceedings were
tainted by partiality. For all of these reasohg, ©Opinions should be vacated.

[ll.  In Any Event, the Court Should Grant the SBA’s Motion to Intervene
in This Appeal in Connection with any Remand.

This Court should grant the SBA’s motion to intareeand the SBA should
be included as a party in any remand order. Th& &kild then participate in the
development of a true resolution in this mattethim District Court, including
challenging provisions of the “resolution” reachmdPlaintiffs and the City to the
extent that they insulate the District Judge’s #avDpinions from any meaningful
review by accepting all of her recommended findiagd reforms wholesale. As
discussed above, the SBA has met the standardsaiodatory and permissive

intervention in this matter. Moreover, police umaand other bargaining units are
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frequently allowed to participate in such procegdito protect their collective
bargaining rights and other affected righBeeUnited States v. City of Los
Angeles288 F.3d 391, 401 (9th Cir. 2002) (permittingeivention of union to
challenge consent decree because “the consened®crts terms purports to give
the district court the power, on the City's requésioverride the Police League’s
bargaining rights under California law and reqtime City to implement disputed
provisions of the consent decreeEEOC v. A.T.&T. C9506 F.2d 735, 742 (3d
Cir. 1974) (permitting police union to intervenectwallenge consent decree
because its “continuing ability to protect and eo&[provisions of its collective
bargaining agreement] will be impaired or impedgdhe consent decree”). And
police labor organizations have been parties te@ondecrees in other cases
involving institutional police reform:

IV. In the Alternative, This Court Should Expressly Order That the District
Court May Decide the Motions to Intervene Pending Bfore It.

Finally, in the event that this Court orders theaad and does not grant the
motion to intervene, the SBA respectfully requéiséd the Court state in its order
that the District Court is empowered to decidertiogion to intervene the SBA

filed below, and that any stay applicable to thoseions is lifted.

1 See, e.g Settlement Agreement ilen v. City of Oakland3:00-CV-04599, approved by
Northern District of California January 22, 2008djuding Oakland Police Officers Association
as party to Settlement Agreement); Collaborativee&gent irin re Cincinnati Policing 1:99-
CV-00317 (S.D. Ohio April 11, 2002) (including Featal Order of Police as party to
Collaborative Agreement).
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CONCLUSION

For all of the above reasons, the SBA respectfelyuests that this Court
deny the City’s Motion for Limited Remand to thesbict Court for the Purpose
of Exploring a Resolution and grant the SBA’s motio intervene. If the Court
does remand, the SBA respectfully requests tHmsitvacate the District Judge’s
Opinions and Orders. In addition, the SBA respdigtfequests that the Court
grant the SBA’s motion to intervene. Finally, andhe alternative, the SBA
respectfully requests that the Court expresslyesitaany remand order that the
District Court is permitted to decide the SBA’s matto intervene pending below.

Dated: New York, New York. Respectfully submitted,

February 7, 2014
DLA PIPER LLP (US)

1251 Avenue of the Americas, 27th
Floor

New York, NY 1002-1104
212.335.4500

By: /s/ Anthony P. Coles
Anthony P. Coles
Courtney G. Saleski
Attorneys for Proposed Intervenor
Sergeants Benevolent Association
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